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THOMAS FENTRESS v. DAVID WORTH. 
(229) From Moore. 


Where a defendant promised to pay a debt as soon as he had col- 
lected certain notes, it was held that a special action on the 
case was the only remedy for neglect in the collection, and that 
a single magistrate had no jurisdiction of the matter, without 
proof of the receipt by defendant of the money due on the 
notes. 

The case of the State v. Alexander, 11 N. C., 182, approved by 
RvuFFIN, Judge. 


Assumpsit, originally commenced by a warrant before a 
justice of the peace. 

On the trial before his Honor, Judge Srraner, upon the 
general issue, the case was that the defendant promised the 
plaintiff to pay him the amount of a debt due him by one 
Rigan, if the plaintiff would give him, Rigan, some time, as 
soon as the defendant should collect certain notes, which had 
been put into his hands by Rigan, and which the defendant 
represented to be good. Twenty-one months had elapsed be- 
tween the promise and the commencement of this action. 

The plaintiff contended that he had a right to recover with- 

out proving the collection of the money, and that the 

(230) burthen of disproving its collection lay upon the de- 

fendant. But his honor instructed the jury that, by 

the contract, the collection of the notes was a condition pre- 

cedent to the liability of the defendant, and unless there was 

direct or circumstantial evidence to satisfy them that the de- 
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fendant had collected the notes they ough to return a verdiet 
for him. His honor left the jury to presume a receipt of the 
money due on the notes by the defendant from the time which 
had elapsed since the making of the promise. 

A verdict was returned for the defendant, and the plaintiff 
appealed. 


Gaston & Winston, for the plaintiff, argued that Worth be- 
came, by his contract, quasi the agent of Fentress in the col- 
lection of so much of the debts due to Rigan, as would satisfy 
Fentress’ claim. 

lf there be in this contract in form a condition, Worth 
guarantees its performance. He alone can perform it; he has 
power to perform it; he is chargeable for its performance, and 
according to his own declaration, at the time of making the 
contract, it could not fail to be performed except by his neg- 
ligence. 

Admitting that the words “as soon as the money should be 
collected ” make a condition precedent, the defendant became 
liable to an action by his refusal or neglect to perform it. 
Any act done by the defendant by which the collection of the 
money was obstructed, retarded, or made impossible, was a 
breach of the condition. (Litt., see. 355-56; Selwyn’s N. P., 
528; Jones v. Barkley, Doug., 684; Hotham v. East India 
Comp., 1 T. R., 638.) 

But there is evidence that the money was collected by the 
defendant, and such as entitled the plaintiff to a verdict. After 
a reasonable time the collection of the money is to be pre- 
sumed. (Hunter v. Welsh, 2 Eng. Com. Law Rep., 365; 

Jamieson et al. v. Swanstone, 2 Camp., 546.) The 
(231) presumption is founded on this; every man is presumed 

to be solvent; the laws give to every man the means of 
compelling his debtors to pay. Accordingly an executor is 
chargeable with all debts due to his testator, unless they are 
inventoried as desperate. Shelly’s case, 1 Salk., 296.) “Item 
for debts due and owing, which I admit myself to be charge- 
able with, when received.” (Buller’s N. P., 140.) 

When the plaintiff gives prima facie evidenceof his right to 
recover, inthe absence of evidence on the part of the defendant 
to contradict or explain it, the jury should be instructed to find 
a verdict for plaintiff, as in the cases of a demand and refusal, 
which is evidence of conversion, unless explained; so payment 
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of rent of subsequent year is evidence of the payment of that 
of a former. 

What is reasonable or sufficient time is matter of law to be 
decided by the Court. 


Nash, on the other side, contended that the argument to 
prove that the defendant was liable, because he had not col- 
lected the notes, was inapplicable. He objected that if the 
defendant was liable in this point of view, he was only so in an 
action on the case, for a neglect of that duty of which a jus- 
tice of the peace had no jurisdiction. For this he cited Mines 
v. Sculthorpe, 2 Camp., 215; The State v. Alexander, 11 N. 
C., 182; Dwyer v. Cutler, 12 N. C., 312; Tyer v. Harper, Ib., 
387. He contended that the charge of the judge in the 
Court below was correct, inasmuch as the words “ condition 
precedent ” must be referred to the present action; and that 
nothing but the aetual receipt of the money would enable the 
plaintiff to recover in the form of action he had adopted. 


Rurrix, Judge.—lIt is objected to the charge of the judge 
below that he erred in considering the collection of the money 
by the defendant a condition precedent, because, since 

(232) Worth himself was to do the act, it would render the 
promise nugatory, or leave it altogether to his will, 

which is the same thing. Technically speaking, it is certainly 
not generally true that an act, to be previously done by the 
party promising, is a strict condition precedent to another act 
to be done by the same party. It is consequently here insisted 
by the plaintiff that this promise must be held to include an 
engagement on the part of the defendant, that he would en- 
deavor to collect. It is unnecessary to consider that point very 
attentively. For admit the position to be fully true, the in- 
quiry remains, what would be the proper remedy upon such 
a promise expressly made? The remedy must be the same 
on this, considering it constructively a promise of that nature. 
It is clear that it could be only an action on the special agree- 
ment for not collecting or using diligence to collect. Now 
the judge, in trying this appeal from a justice of the peace, 
must consider it as if it were still pending before the justice, 
and decide it by the same principles which properly pertained 
to it when pending there. Of such a question a justice of the 
peace has no jurisdiction. It sounds in damages; it does not 
rest upon a promise to pay. Cases have been cited, however, 
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in which actions have been sustained by principles against 
their agents for money had and received, without proving the 
actual receipt of the money, upon the presumption, from lapse 
of time or other circumstances, that they have received it, or 
that they might have recived it but for their negligence. The 
Court left the effects of the time to the jury as evidence of the 
collection. And as to the other matter, that the defendant 
is chargeable as having received the money, because he 
neglected to receive it, it may be so held by a tribunal compe- 
tent to weigh and appreciate the duty of diligence and the pen- 
alties of laches. That is a power not confined to justices of 

the peace, as was held by this Court in the case of the 
(233) State v. Alexander, 4 Hawks, 182; and this decision 

has been followed up by several others, in affirmance of 
the positions there taken. In effect, therefore, the charge is 
substantially correct. For in this method of proceeding 
nothing but the actual receipt of the money would sustain the 
plaintiff; and therefore the collection was a condition pre- 
cedent—if not to any remedy of the plaintiff, to bringing this 
suit. 


Per Curiam.—Let the judgment be affirmed. 


Approved. Clark v. Dupree, 411, post. 








JOHN DEN, ex dem. of Ann Morrison, v. GEORGE CONNELLY. 
From Burke. 


. The proviso in the sixth section of the statute of limitations (Act 
of 1715, Rev. chap. 2), whereby the operation of the act is sus- 
pended upon a judgment for the plaintiff and its reversal for 
error, or upon an arrest of judgment upon a verdict in his 
favor, provided he bring a new action within a year, has been 
extended by construction. to the cases of an abatement and a 
non-suit. 

2. The proviso is founded upon the idea-of merits in the plaintiff, 
although inartificially ascertained; its extension by construc- 
tion, upon the fact that the merits are indifferent, and the pla‘n- 
tiff has been diligently endeavoring to assert them. 

. It seems that the proviso extends only to “ actions and suits,” and 
does not include a right of entry or claims to land, and as the 
action of ejectment depends upon the right of the lessor of the 
plaintiff to enter, that it is not within the proviso. 
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4. But if the action of ejectment be within the proviso, yet the 
pendency of a former action between the same parties, for the 
same premises in which the plaintiff recovered only a part of © 
them, will not prevent the operation of the statute as to that 
part for which a verdict passed in favor of the defendant. 


Ejectment for four hundred acres of land, tried on the last 
circuit, before his Honor, Judge Marri. 

The defendant having protected himself by showing seven 
years’ actual possession, with color of title, the lessor of the 
plaintiff, to avoid the bar, produced the record of a former 
ejectment between the same parties for the same premises, in 

which the plaintiff had recovered a verdict and judg- 
(234) ment for two acres of land, and proved that the present 

action was brought within a year of the determination 
of the former. 

His honor instructed the jury that the pendency of the 
former suit did not prevent the operation of the statute of 
limitations, and a verdict being returned for the defendant, 
the plaintiff appealed, 


No counsel appeared in this Court for the appellant, and 
Gaston, for the defendant, submitted the cause without argu- 
ment. 


Rvrrin, Judge.—It is the settled course in personal actions 
to allow a-new suit to be brought after a non-suit in a former 
action, though the time of limitation hath expired, provided 
the first was commenced in due time, and the second within 
a year after the determination of the former. This is not 
within the words of the act, but it is established by a long train 
of decisions to be within the equity of it. 

The idea of the plaintiff seems to be that this case is within 
the like reason, because in ejectment a verdict in one suit is 
not a bar to another action. 

‘The doubt (if indeed there be a doubt) is whether the equity 
alluded to extends to ejectment at all. Had there been a non- 
suit in the first action, would the plaintiff have been better 
off ? The reason why the statute is suspended during the 
pendency of a personal action, which has abated or terminated 
by non-suit, is that the new action is a continuation of the 
former. In legal contemplation both make but one. It is 
precisely the reverse in ejectment. This is the very cause 
why a verdict in one ejectment is not a bar to another eject- 
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ment. Both are fictitious; and the new demise laid in the 
second action gives the fictitious plaintiff a new and different 
title. If, then, the real plaintiff in ejectment claims to elude a 
bar, arising out of a former verdict, upon the ground that John 
Doe is now suing on a different title from that stated 
(235) in his first declaration, shall he be allowed to impugn 
a distinct bar of the defendant to the present action, by 
showing that this John Doe is the same person who was be- 
fore plaintiff, and the title the same that he before had? The 
two privileges are incompatible. They cannot stand together. 
Ejectments cannot be connected together for any purpose. 
Hence it follows that the mode of the termination of one can- 
not help as it cannot injure another. There is a difference 
between this and other cases. The action of ejectment is not 
barred by time. In other cases the right is held to continue, 
though the remedy be barred. It is not so with ejectment. It 
is not mentioned in the statute. The entry, the right itself on 
which the action is founded, is divested. |The proviso in sec- 
tion 6, speaks only of actions or suits, and is silent as to entries 
of claims to land. It seems to refer to the actions mentioned 
in the section immediatély preceding, to which it is a proviso. 
It cannot refer to the action of ejectment; for that is no where 
mentioned in the act. Indeed, in the nature of things, it 
could not so refer; for in ejectment the question is not whether 
that action is barred, but whether the lessor could enter. He 
could have no right to enter unless he, or some one under 
whom he claimed, had been in possession within seven years. 
It is not sufficient to show that John Doe, upon the demise of 
the same lessor, had sued the defendant for a term in the land. 
It has already been observed that being by a distinct demise, 
it is a different title. It is the same as if the demise had been 
made by another lessor. If it be said that the confession of 
lease, entry and ouster in the first action admits the possession 
within seven years, the answer is that such confession has never 
been held to affect the statute of limitations. If it did, we 
need not go back to the first action; for the same confession is 
made in the second. And so the statute could never bar a 
plaintiff in ejectment. Besides this reason would itself 
(236) fail if the first action pended seven years; and thus 
would be most inefficient where the greatest need for 

the rule existed. 
A case easily supposed may put the position that one eject 

[ 206] 





N. C.] DECEMBER TERM, 1829. 





Morrison v. CONNELLY. 





ment cannot be aided by another in a clearer light. Suppose 
seven years to expire pending the first action; that the de- 
fendant leaves the possession, and that a third person enters, 
not in privity with the defendant, and then the plaintiff is non- 
suited. No new ejectment can be brought aginst the former 
defendant because he is not in possession. The tenant now 
in possession cannot be affected by the first action, being 
neither party nor privy. This stranger, then, would protect 
himself by showing the former possession, by means of which 
the lessor of the plaintiff had been prevented from entering 
within seven years. Why should not the same possession 
form a bar in favor of the possessor himself ¢ It seems, upon 
good authorities, that it does. Mr. Justice Buller says (Law 
of N. P., 102), that if an ejectment be brought and the plain- 
tiff be non-éuited, the case is not brought out of the statute of 
limitations; for there must be an actual entry for that pur- 
pose. This passage is commented on and explained by Ser- | 
geant Williams in his note to Clerk v. Pywell, 1 Sand. Rep., 
319, b. He shows, indeed, that an actual entry is not neces- 
sary to prevent the operation of the statute of limitations in 
the sense in which it is required to avoid a fine--that is to say, 
that it must be made in every case of an adverse possession be- 
fore an action can be brought at any period. A fine divests 
the estate; and the statute of fines expressly requires an entry 
to revest it. No action can, therefore, be instituted at any time 
before an entry to avoid the fine, because until an entry the es- 
tate is out of the plaintiff. Not so under the statute of limi- 
tations. A possession does not divest the estate until by a 
lapse of the whole time the right of entry is taken away, and 
then even an actual entry is unavailing, because made without 
right. The meaning, therefore, of the passage in Bul- 
(237) ler is, not that an actual entry must appear in every 
case in ejectment under the statute of James, to have 
been made after the defendant’s possession commenced; but 
it is to be understood that in every ease an actual or legal pos- 
session in the lessor of the plaintiff, or one under whom he 
claims, within twenty years before suit brought, must be 
shown; and, therefore, if the twenty years are near expiring 
the claimant ought actually to enter to avoid the operation of 
the previous lapse of time, and taken twenty years more to as- 
sert his right by action. That such would be the consequence 
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of the entry is shown by statute 4 Anne, chap. 19, see. 16, by 
which it is enacted that no claim or entry upon lands shall be 
sufficient within the statute 21, Jac., 1, unless an action shall 
be commenced within one year thereafter, and prosecuted with 
effect. It was seen that without such a provision the statute 
of limitations might be rendered useless by entries made every 
nineteen years forever. ‘To prevent that the statute 4 Anne 
limits again the time upon this new entry to one year for bring- 
ing suit, and requires suit to be prosecuted with effect, thereby 
cutting off the claimant from any further entry or action. 
Hence, although the actual entry is not, in the opinion of 
Sergeant Williams, necessary in ejectment, under statute 21 
Juc., as it is under statute 4, Hen., 7; yet it is advisable, when 
the twenty years are nearly out, so as to give the party; for 
the suit, given after the twenty years, is not one to be com- 
menced within a year, after a former suit brought within the 
twenty years, but within a year after an actual entry, made 
within the first twenty vears. 

It is to be regretted here, perhaps, that any claim of reason- 
ing should reach this result; since the period fixed by our 
statute of limitations is so short, and the statute of Anne, being 
one of those for the amendment of the law, is in force in 
this State. It will operate severely here; for it confines us to 

eight years, as the utmost limit of time, though the 
(238) party be prosecuting his claim at law during the whole 

period, unless the suit pending at the expiration of the 
seven years, or brought within one year after an entry within 
the seven years, be effectually prosecuted. A century ago the — 
period of seven years was probably wisely fixed on. The 
state of the country required that titles should be settled by a 
short possession; and wild Jands being abundant, not much was 
lost to the true owner. But things have since much altered. 
And it is likely that the conviction of that led the Courts to 
create the doctrine of color of title, with the view of rendering. 
the statute less effectual and injurious. It is to be doubted 
whether the remedy is not the greater of the two evils. And 
after all it may be found necessary for the legislature once 
more to interfere, by enlarging the term beyond seven years, 
and abolishing the notion of color of title, or explaining what 
itis. An enlargement of the time seems to be thought neces 
sary by the profession generally. But the restriction in the 
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statute of Anne is certainly salutary; for but for that, except 
in the case of the entry being tolled by descent cast, the party 
out of possession would be set at large without any effectual 
limitation, since his power to sue would be renewed contin- 
ually by entries from seven years to seven years. 

If, therefore, in the case before us the first action had ter- 
minated by non-suit, the defendant would have been protected 
by the statute of limitations. 

But being by verdict the point is still clearer. The Court 
does not feel the force of the suggestion that a new ejectment 
after a verdict stands upon a footing with personal actions 
after a non-suit; because the former suit is not a bar to the 
second in either case. ‘That principle relates to a matter very 
different from the present. The cases specified in the pro- 
visoin the act of 1715,section 6, are where there has been a ver- 

dict for the plaintiff and the judgment has been ar- 
(239) rested, or where a judgment for the plaintiff has been 

reversed for error. Both of these instances imply 
merits on the part of the plaintiff, which the law does not al- 
low to be defeated merely by the time flowing while he is in 
the act, though inartificially, of prosecuting his claim. By 
construction judges have raised a further equity in the eases 
of a non-suit and an abatement; but it is an equity analogous 
to the rule of the statute. It is founded vipon this, that the 
merits stand indifferent between the parties, as far as judicial 
proceedings show them. The plaintiff, therefore, shail be 
heard until he can get a trial on the merits, provided he was 
diligent enough in the first instance to sue before time barred 
him, and renews his suit in a reasonable time. But this can 
never apply to a case in which the merits have been tried and 
a verdict given. This precise question can never arse in a 
personal action, because the right of the plaintiff is barred by 
the verdict in the first action. No adjudication is found adopt- 
ing it as to ejectments. And the reason of the rule in other 
cases shows that it ought not to be applied to this. The fail- 
ure must be presumed to have arisen from defect of title, when 
a verdict is rendered against the plaintiff. It is wholly unlike 
a non-suit, or an abatement, or arrest of judgment, or reversal 
of judgment. In these last the right has either been found 
for the plaintiff or has not been tried at all. The Court does 
not, therefore, perceive that the plaintiff failed to recover, 
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under any circumstances, which will allow the second suit to 
be benefited by the first. 


Per Curiam.—Let the judgment of the Court below be 
affirmed. 


Approved. Long v. Orrell, 35 N. C., 123; Straus y, 
Beardsley, 79 N. C., 59; Wharton v. Commr’s. 82 N. C., 11, 








MARTIN PALMER v. JOHN A. FAUCETT. 
(240) From Orange. 


1. The seventh section of the act of 1784 (Rev. chap. 225), requiring 
sales and gifts of slaves to be in writing, attested by a witness 
and registered, was passed for the protection of creditors and 
purchasers only. Under it a gift or a sale is good between the 
parties without a deed properly attested, and if by deed thus 
attested, without its being registered. 


2. But the act of 1806 (Rev. chap. 701), avoiding gifts of slaves un- 
less in writing, attested by a subscribing witness and regis- 
tered, is a statute of frauds made for the protection of donors, 
and under it a deed is inoperative against the donor, unless 
duly attested and registered. 


3. The act of 1820 (Rev. chap. 1055), for quieting the titles of per- 
sons in possession of slaves, does not pass the title to a donee 
who has been in possession three years under a gift void by 
the act of 1806. 


Detinue for a slave, tried on the last spring circuit, before 
his Honor, Judge Martin. 

After the plaintiff had made out his case the defendant 
proved that upon his marriage with a daughter of the plaintiff, 
in the year 1812, the slave in question had been put into his 
possession by the plaintiff, that this possession continued until 
the year 1825, when the plaintiff received the slave again, and 
hired him out for a part of the years 1825 and 1826. After 
which the slave was again permitted to go into the possession 
of the defendant. 

There was proof that the plaintiff sent to the defendant a 
writing respecting the negro, but whether it was a letter or a 
bill of sale the witness did not know. There was also proof 
of the loss of this instrument, and it never had been registered. 

The defendant relied upon his possession for three years 
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under the act of 1820 (Rev. chap. 1055) as a validation of his 
title, supposing it to be defective. His honor instructed the 
title, supposing it to bedefective. His honor instructed the jury 
that as the act of 1806 avoided all gifts of slaves unless in writ- 

ing, signed by the donor and attested by a witness, so 
(241) a possession of a slave for three years, held under a 

gift not evidenced as that act required, would noi con- 
fer a title under the act of 1820; that every possession of 
property must either be consistent with or in opposition to the 
title. Where the possession is acquired with the consent of 
the owner it constituted the contract of bailment; where the 
parties intended to convey the titles, but made use of a mode 
inoperative and void, the ownership remained unchanged, and 
the possession being still taken by the consent of the owners, 
forms a bailment, and that, supposing such contract to have 
been constituted when the negro was first received by the de- 
fendant, it must have been ended, and three years’ possession 
have occurred since its dissolution to enable the defendant to 
acquire a valid title under the act of 1820. 

Upon the other point his honor charged the jury that the 
plaintiff having shown a title in himself, it was incumbent on 
the defendant to show that it was divested; and as the latter 
claimed under a gift since the act of 1806 he ought to satisfy 
them that the gift was in writing, signed by the donor and 
attested by a witness subscribing it--and, further, that in law 
a circumstance not made to appear was taken as not existing. 

A verdict was returned for the plaintiff, and the defendant 
appealed. 

The case was argued by Nash and Winston, for the plaintiff, 
and by Badger, for the defendant. The reporter regrets that 
he has not been furnished with a note of the argument. 


Haut, Judge.--The act of 1784 (Rev. chap. 225, see. 7), 
from its preamble and the adjudications upon it, was passed 
principally for the protection of creditors and purchasers. The 
preamble is as follows: “Whereas many persons have been in- 
jured by secret deeds of gift’to children and others, and for 

want of formal bills of sale for slaves, and a law for 

(242) perpetuating such gifts and sales.” It then provides 

for the registration of such deeds, and that they shall 

be attested by one credible witness at least. The construction 

put upon the act, that it was made for the benefit of creditors 
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and purchasers, is evident from the cases of Knight v. Thomas, 
2 N. C., 289; Cutler v. Spiller, 3 N. C., 61; Lynch v. Ashe, 
S N. C., 338; Rhodes v. Holmes, 9 N. C., 193; Bateman y, 
Bateman, 4 N. C., 85. 

Consistently with thisconstruction of the act, the act of 1792 
(Rev. chap. 363), declares that all sales of slaves bona fide 
made, and accompanied with actual delivery, shall be good 
without any bill of sale. According to the cases before cited 
it was not necessary, as between the parties, that there should 
be a bill of sale, or if there was one, that it should be attested 
by a subscribing witness; or if so attested, that it should be 
registered. 

But the act of 1806 (Rev. chap. 701), “ declaring what gifts 
of slaves shall be valid,” was made, as it emphatically declares, 
“ for the prevention of frauds,” and may be fitly called a 
statute of frauds. It declares that no gift of slaves hereafter 
to be made shall be good or available in law or in equity unless 
the same be made in writing, signed by the donor, attested by 
at least one subscribing witness, and shall be proved or ae- 
knowledged as conveyances of land, and registered within one 
year. This act was made not only for the benefit of creditors 
and purchasers, but also for that of donors. 

It must be well remembered what a fruitful source of liti- 
gation parol gifts and pretended parol gifts were before the 
passage of this act; and that too in many eases where creditors 
and purchasers were not concerned. To remedy that mis 
chief the law was passed for the benefit of donors. And in . 
proportion as any of the requisites of the act are dispensed 
with, so in proportion will the mischief be left without 

remedy. 
(243) In the present case, between the donor and donee, if 

there had been a deed of gift, and that deed had been 
registered, although the deed were lost, there would be no 
difficulty in procuring a copy of it. If deeds of gift have been 
bona fide executed, injury is done to no one by registering 
them. Mischief may be done by concealing them until after 
the death of the donors. 

But the act is positive that such deeds shall be registered 
as conveyances of land. This clears the question of doubt; 
because nothing passes by conveyances of land, or shall be 
good and available in law, unless the same shall be acknow- 
ledged or proved, and registered. 
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I am, therefore, of opinion, after full reflection, that the in- 
structions given by the judge to the jury on the trial in the 
Court below were correct. It is true that what I said in 
Justice v. Cobbs, 12 N. C., 469, on the question of adverse 
possession, was extrajudicial. The question involved in the 
decision of that case did not require it. ‘That was the case of 
a possession, where there was no parol gift proved. But it is 
a warning lesson not to speculate on supposed cases. 


Per Curiam.—Let the rule for a new trial be discharged, 
and the judgment of the Court below affirmed. 


Approved. Hamlin v. Alston, 18 N. C., 479; Green v. 
Harris, 25 N. C., 210; Weeks v. Weeks, 40 N. C., 111. 


WILLIAM CASEY v. JAMES HARRISON. 
(244) From Rowan. 


1. Whether the pendency of a suit in another State, between the 
same parties for the same cause, is ground of abatement. Qu.? 


2. But held clearly that the pendency of a suit, at the instance of 
a different plaintiff for the same demand, is not matter of 
abatement, whether the suit be pending in the Courts of this 
or another State. 

3. Where the endorser of a note sued the maker in South Carolina, 
and pending that suit the payee took up the note and brought 
an action in his own name in this State, it was held that the 
pendency of the suit in South Carolina could not be pleaded in 
abatement of the action thus brought. 

4. Upon sustaining a demurrer to a plea in abatement the proper 
judgment is quod respondeas ouster. 


Debt upon two promissory notes, made by the defendant to 
the plaintiff. Plea in abatement, “ that ‘another action is 
pending on the same in the Court of Common Pleas for Fair- 
field District, in South Carolina.” Demurrer by the plaintiff 
and joinder. 

From a copy of the record of the Court of Common Pleas 
in South Carolina it appeared that the action in that Court was 
brought in the name of one Daniel Casey, the endorser of the 
plaintiff. On the last circuit, his Honor, Judge Norwoop, 
overruled the demurrer, and the plaintiff appealed. 
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The case was argued by Gaston, for the plaintiff. No 
counsel appeared for the defendant. 


Rorriy, Judge, after stating the case as above, proceeded: 
The plea does not state who is the plaintiff in South Carolina, 
and for that reason is, strictly speaking, bad. But in our loose 
practice we will aid the plea by considering it as referring to 
and incorporating the records from Fairfield, which are filed 
with the plea. They show an action pending there on the 
same notes in the name of Daniel Casey, to whom the present 

plaintiff, William Casey, had endorsed them. 
(245) — It is unnecessary to say whether under our Consti- 

tution and act of Congress the pendenev of an action 
in a sister State can hinder the same plaintiff from suing the 
defendant in our Courts. There are very respectable au- 
thorities and strong reasons both ways. The Court does not 
choose to intimate an opinion upon the point until it be 
brought directly into judgment. 

This, however, is a very different question. Here the two 
actions are brought by different plaintiffs. It seems to be 
against principle that the suit of one person should be abated 
because another has thought proper to demand the same thing 
in another action. A popular action is subject to that rule. 
The reason is because the right of action to the thing sued for 
attaches with the priority of the action. The defence may be 
taken either by plea in bar or abatement. Combe v. Piit, 
Bur. Rep., 1423.) But in actions founded upon tort or con- 
tract the right of action depends upon the wrong done, or the 
title under the contract---with this restriction, that the same 
plaintiff shall not sue the same defendant twice for the same 
thing. All the precedents aver that “the parties aforesaid to 
and in the plea aforesaid in the said Court, &c., and the said 
A, the now plaintiff, and the said B, the now defendant, are 
the same persons and not different.” (Story’s Pl., 65, 66, 67; 
2 Ch. Pl., 419.) In truth, although each plaintiff may be 
suing for the same debt, it is not in the same right. And, 
therefore, the claim of one shall not impede the progress of 
the other. When the parties are the same, and the thing sued 
for is the same, the right shown in both actions must be ider- 
tical. In such ease the second action is useless, and, there- 
fore, shall not be prosecuted. This case happily exemplifies 
the propriety of the distinction. It is this: The payee of a 
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note endorses it, and the endorsee sues the maker. A fter- 
wards the endorser, we must presume (2 N. C., 18, 214), pays 
the assignee and takes up the note. He may have been com- 
pelled to pay by suit, for aught that we know; or he 
(246) may have paid to avoid a suit. Shall he be defeated 
of his immediate action against the maker because the 
endorsee brought suit on the note while he owned it? That 
would be to punish the endorser for honesty, and promptly per- 
forming his engagement. The assignee is not obliged to re- 
turn the note unless the endorser pay him the costs of the suit 
against the maker as well as of that against himself, and prin- 
cipal and interest. It is to be supposed that such is the fact. 
If it be not, it is between themselves. For by reason of the 
assignee’s parting with the note he must fail in his action 
against the maker, and thus be liable for the costs of it. But 
that forms no bar or impediment to the suit of the payee, who 
again acquires the property in the note and debt. If, therefore, 
the action of Daniel Casey had been instituted in this State, 
instead of another, it would have been no hindrance to the 
present. 
The judgment below must be reversed, the demurrer sus- 
tained, and judgment respondeas ouster entered. (Huchorn 
v. Le Maitre, 2 Wils., 367; Bowen v. Shapcott, 1 East., 542.) 


Per Curiam.—Let the judgment of the Court below be re- 
versed, sustain the demurrer, and enter judgment of re- 
spondeas ouster. 


Approved. Propst v. Mathis, 115 N. C., 526. 








JOSEPH L. REID vy. THOMAS M. D. REID. 


(247) From Moore. 


A receipt for a specific sum of money, which it states to be in full of 
all demands, is not conclusive evidence that the specific sum 
was paid, or that it was in full of all demands. But such a 
receipt is prima facie evidence of a settlement between the 
parties, and of a payment of the balance; and it is incorrect to 
say that it is only evidence of a payment of the sum men- 
tioned in it. 


Assumpsit for money had and received by the defendant to 
the use of the plaintiff, for the sale of a slave of which the 
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plaintiff and others were tenants in common. The pleas were 
non assumpsit and payment. Upon the trial before his Honor, 
Judge Straneer, several points arose, but the following is the 
only one necessary to be presented. 

On the plea of payment the defendant read in evidence the 
following receipt, signed by the plaintiff, and dated after the 
sale of the slave by the defendant: 

“Received July the 20th, 1826, of Thomas M. D. Reid, 
seven dollars, in full of all notes and accounts, or any claim or 
demand that ever existed between us up to the date above writ- 
ten.” 

His honor instructed the jury that the receipt might be and 
was evidence of payment; but that a receipt, although ex- 
pressed to be in full, was only good for the amount acutally 
paid on it, and that if the plaintiff was entitled to more than 
seven dollars, the receipt being only for that sum, it was only 
evidence of a payment to that amount; and the plaintiff was 
entitled to recover any balance that might be due him from 
the sale of the slave, over and above the amount of the re- 
ceipt. 

A verdict being returned for the plaintiff, the defendant ap- 
pealed. 


The case was submitted without argument, by Seawell, for 
the defendant. No counsel appeared for the plaintiff. 


(248) Rurrin, Judge.—Several points were made in_ this 

case in the Court below. But as it seems to turn chiefly 
upon the effect of a receipt, given in evidence by the de 
fendant, and the opinion of the Court on that point is decisive 
of the cause, the others will not be noticed. 

The plaintiff claims a share of the price of a slave belonging 
to him and others, which the defendant, as their agent, sold. 
On the trial the defendant gave in evidence a receipt from the 
plaintiff, dated after the sale and receipt of the price, for seven 
dollars, in full of all notes and accounts or any claim or de- 
mand, that ever existed between them up to that date. The 
defendant’s counsel contended that the receipt was conclusive 
evidence of the payment of the money sued for in this action. 
But the judge very properly held the contrary. It certainly 
is not conclusive, in the sense of admitting no proof to the 
contrary. The Court, however, proceeded to instruct the 
jury that although the paper was evidence of payment, it 
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proved the payment of seven dollars, the sum expressed in it, 
and that sum only. So I am obliged to understand the judge’s 
words. They are, “the receipt being only for that sum, it is 
only evidence of payment to that amount.” 

I think the receipt prima facie evidence that an account was 
stated between the parties and the balance of seven dollars then 
paid. It certainly is not conclusive that full payment was 
made. It is not conclusive of anything (Straton v. Rastall, 2 
T. R., 366), not even that the seven dollars were paid. Why 
this instrument, more than other writings, should be subject 
to correction by proof aliunde it is too late to inquire. The 
rule is well established. For instance, the effect of this receipt 
would be repelled as conclusive proof of the payment of seven 
dollars, by showing that the payment was in counterfeit bank 
notes, or in a promissory note, which turned out to be bad. In 
either case the plaintiff might recur to his original debt, un- 

less it was expressly agreed that it should be extin- 
(249) guished by the receipt of the notes. (Hargrave v. 

Dusenberry, 9 N.C.,326; McKinsleyv. Pearsall, 8 Johns. 
Rep., 319; Tobey v. Barber, 5 Johns. Rep., 68.) The receipt 
is open to proof that there was a mistake in stating the ac- 
count, or in striking the balance, a mistake in telling the 
money, a mistake in the nature or value of the thing paid, and 
the like. All that these cases prove is that when the errors are 
made to appear the receipt shall not still stand as a bar. In 
one case, indeed, this Court has gone the length of saying that 
such a mistake in a receipt under hand and seal, if there was a 
subsequent express promise to pay the money, might be cor- 
rected; that notwithstanding the receipt, the mistake was a 
sufficient consideration for the promise. (Smith v. Amis, 10 
N. C., 469.) The receipt, however, remains evidence of the 
facts stated in it until those facts be clearly disproved and a 
mistake shown. I see no reason to limit this operation of it, 
so as to make it evidence of the one of those facts more than of 
another. It is presumptive prima facie proof of the whole. 
There must be particular cireumstances to prevent its so being. 
Why in this case it is held by the judge to be evidence of the 
payment of seven dollars? Clearly because the parties say 
so in it. Do they not likewise say that it was in full—that 
seven dollars was all the defendant then owed the plaintiff? 
Shall this declaration go for nothing? If so, why? I admit 
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that the payment of a less sum is not a satisfaction of a larger 
then due, even if it be received as such. But it appears to me 
that a receipt for a particular sum, expressed to be in full, is 
in good sense evidence that the debt itself was no more than 
the specific sum. _If it be proved to be more than the receipt 
is evidence that there had been prior payments, that the parties 
have accounted, and that the specific sum is the balance due. 
This is, however, all open to proof that they had not accounted, 

or that they accounted touching particuiar dealings 
(250) which did not include the matter now in dispute. It 

is impossible to enumerate all possible cases wherein 
the force of the receipt might be impaired or destroyed. They 
do not, however, affect this case, which depends upon the ef- 
fect of the receipt unexplained. Per se it proves that the de- 
fendant owed the plaintiff nothing. In Henderson v. Moore, 
5 Cranch., 11, it was held that the parol acknowledgment of 
the plaintiff, that a small sum paid him was in full of a larger 
sum due on the bond sued on was evidence, on the plea of pay- 
ment, that the whole was paid; and that on it the jury might — 
and ought to presume full payment, unless such presumption 
should be repelled by other evidence; for a part of the money 
might have been paid before ;and the acknowledgment is 
good evidence to show, not that more than a particular sum 
was then paid, but that the whole was satisfied by payments 
then and before made. And this has been carried so far as to 
make the payment of one debt evidence of the payment of 
another, and under certain circumstances conclusive evidence. 
Chief Baron Gilbert says, if one give a receipt for the last rent, 
the former is presumed to be paid; especially if the receipt be 
in full of all demands, then it is plain there were no debts 
standing out. If this be under hand and seal, the presumption 
is so strong that the law admits no proof to the contrary. No 
doubt this last is, because it is constructively a release. (Gilb. 
Law of Ev., 42.) Cases are found in which the receipt in full, 
as by the judge below, has been allowed only as proof of the 
specific payment, and not of a general discharge. But they 
turn on peculiar grounds and particular circumstances. There 
is an instance in Middleditch v. Sharland, 5 Ves., 87. But 
plainly the master of the rolls refused to consider it an ab- 
solute bar, by reason of the situation of the parties, their rela- 
tion to each other, and the suspicious circumstances apparent 
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on the answer. It was a bill filed by a devisee against a 

steward, who relied on a receipt in full from the testa- 
(251) trix. The bill charged the weakness of the testatrix; 

that the receipt was obtained by imposition upon her, 
and without any accounts kept, stated or settled. The de- 
fendant denied the fraud, it is true. But he could not deny 
her imbecility, nor that there was no account stated, and he 
exhibited no account with his answer. This was of itself a 
fraud; and the cause was decided on that ground. He was 
bound to keep an account, and, with such a principal, to show 
that it was fairly settled. Therefore, a general account was 
there ordered, in which the receipt was to be evidence of the 
particular sum mentioned in it; and nothing could be juster. 
But there is no such case before us; and, therefore, the genera! 
rule must prevail. 


Per Curiam.—Let the judgment below be reversed, and a 
new trial awarded. 

Approved. McCready v. Kline, 28 N. C., 245; Nelson v. 
McCracken, 87 N. C., 399; Keaton v. Jones, 119 N. C., 43. 








JOHN DOE, ex dem. of Davis Dunett et al.. v. HUDSON C. 
BARKSDALE. 


(251) From Surry. 


Where the judgment below was rendered upon a point reserved, 
which did not appear upon the record, the remedy is to grant 
a new trial. 


In this case the jury returned a verdict for the plaintiff, 
subject to the opinion of the Court upon a point reserved, and 
judgment was rendered for the defendant by his Honor, Judge 
Martin, from which the plaintiff appealed, but upon the 
transcript sent to this Court the question reserved did not ap- 
pear. Upon a suggestion of diminution, a certiorari was 
awarded, to which the clerk of the Court below returned that 
the point reserved did not form a part of the record of the 
cause in that Court. 


Gaston, for the plaintiff. 


Badger, contra. 
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Hatt, Judge, after stating the case as above set forth, pro- 
ceeded: From this statement of facts it appears that the rights 
of the parties litigant depended upon a question reserved; and 
that question was submitted to this Court for its decision. To 
decide for either of the parties, when that question cannot be 
understood, would be to decide in the dark without regard to 
their rights. To get clear of this difficulty we can take bur 
one course, and that is to grant a new trial; by which means 
the question may be again made, if those concerned think 
proper. This has been heretofore done. 

4 N. C., 524.) 


Per Curiam.-—-Let a new trial be awarded. 


Approved. Brown v. Kyie, 47 N. C., 442. 








BENNET SMITH rv. JAMES ROAN, executor of John Burch. 
From Caswell. 


Where two persons sign a receipt for money, and jointly promise to 
refund it if not legally paid, in an action by one of them 
against the person to whom the receipt was given for money 
had and received, the other is a competent witness for the 
plaintiff, there being no proof of the identity of the money 
sued for and that mentioned in the receipt. 


Assumpsit for money had and received by the defendant’s 
testator, to the use of the plaintiff. 

On the trial before his Honor, Judge Norwoop, upon tie 
general issue, the plaintiff offered one Jesse A. Dollerhide as a 
witness to make out his case. The defendant objected to the 
competency of the witness, alleging that the witness was a 
partner of the plaintiff; and also that he was interested in prov- 
ing the debt the plaintiff sought to recover equal or greater 
than the sum mentioned in the following receipt, which was 
proved and read to establish the interest of the witness. After 

stating the receipt of sundry notes, it proceeded, “ Re- 
(253) ceived also eleven hundred and twenty-three dollars 
eighty-six cents, which is the balance due agreeable to 
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a statement this day made, and which the undersigned receive, 
and agree to account for to the said executor, in any settlement 
that may hereafter be made of the said estate, and refund the 
same, provided the estate is not legally responsible to us, or 
either of us, for the same, or any part thereof.” 

This receipt was signed by the plaintiff and the witness, Dol- 
lerhide. The objection was overruled by his honor, and upon 
his testimony a verdict was returned for the plaintiff, and te 
defendant appealed. 


Winston, for the plaintiff. 


The Attorney-General, contra. 


Hatt, Judge.—The objection which the defendant makes 
to the competency of the witness Dollerhide, is not founded 
on his examination in chief, nor on his voir dire, but rests for 
its support altogether on the receipt which had been given by 
the witness and the plaintiff to the defendant, in which receipt 
they promise to return certain money then paid to them in case 
it should appear that the testator’s estate did not legally owe 
it. Afterwards this suit was brought for money had and re- 
ceived by defendant’s testator to the plaintiff's use; and on 
the threshold of the trial, objection is made, on the ground of 
interest, to the competency of Dollerhide. 

So far as appeared to the Court at that stage of the trial 
(and we are placed in the same situation), the money sued for 
had no connection with the money for which the receipt was 
given. Whether the plaintiff recovers in this action or not, 
that fact neither increases nor diminishes the responsibility of 
those who gave the receipt. 

If the present defendant had sued Smith, the present plain- 
tiff, to recover the money recited in the recipt as “ not be- 

ing legally due by his testator,” and Dollerhide had 
(254) been offered by Smith as a witness, his incompetency 

would have been apparent. But it cannot be taken for 
granted without proof that Dollerhide is a partner with Smith 
in this transaction, because it appears from a receipt that he 
was ina former. When that shall be made to appear, his in- 
competency will be established. 


Per Curiam.—Let the judgment below be affirmed. 
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JOHN MOORING, administrator of John L. Mayo, v. WILLIAM 
JAMES and JESSE H. MOORING. 


From Edgecomb. 


. Sureties to a ca. sa. bond taken under the act of 1822 (Rev. chap. 
1131), for the relief of insolvent debtors, to protect themselves 
by a surrender of their principal, must make it in the Court to 
which the ca. sa. is returnable, or to the sheriff of that county; 
where the writ issues to another county, a surrender to the 
sheriff of it is a nullity. 

. The right of the plaintiff in the execution to a summary remedy 
survives to his personal representative. 

. A condition “ to appear and claim the benefit of the act, &c., and 
not depart without leave,” is substantially the same as that 
prescribed by the act. 

. Where the defendant in the ca. sa. appeared at the return day of 
the writ, and upon an issue being made up, the cause was con- 
tinued, and afterwards the defendant made a default: Held, 
that the condition was broken, and the plaintiff entitled to 
judgment. 


One John J. Mooring, having been arrested by the sheriff 
of Pitt county on a ca. sa. at the instance of the plaintiffs 
intestate, returnable to the fall term, 1827, of Edgecomb Su- 
perior Court, gave a bond with the defendants for his sureties, 
with a condition for his appearance at the return day of the 
writ, “ then and there to claim the benefit of the act of assem- 
bly for the relief of honest debtors, passed in 1822, and not to 
depart from said Court without leave thereof.” At the day 

specified in the condition, John J. Mooring duly made 
(255) his appearance, and offered to take the oath of insol- 

vency, but an issue of fraud was tendered by the plain- 
tiff, and the cause was regularly continued until spring term, 
1829, when the death of the plaintiff's intestate was suggested, 
and the plaintiff made himself a party. At the same term the 
defendants pleaded since the last continuance, a surrender by 
them of John J. Mooring, to the sheriff of Pitt, and his dis- 
charge under the act of 1773 (Rev. chap. 100). John J. 
Mooring failing to appear at that term, the plaintiff moved for 
judgment against the defendants according to the act of 1822 
(Rev. chap. 1131). This was opposed by the defendants, the 
facts above stated being admitted to be true— 

ist. Because the surrender by them of John J. Mooring 
to the sheriff of Pitt, and his subsequent discharge under the 
act of 1773, was a performance of the condition of the bond. 

2. Because John L. Mayo had died pending the suit, and 
although the right upon the bond might survive to his admin- 
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istrator, yet this was not the case as to the right to judgment 
upon motion. ‘ 

3d. Because John J. Mooring at the return day of the writ 
of ca. sa. had appeared in Court and offered to take the oath 
of insolvency pursuant to the condition of the bond. 

Upon the first point his honor, Judge Srranee, held the 
surrender to the sheriff of Pitt, after the return day of the 
ca. sa., to be a nullity, and that to be effectual it should have 
been in open Court or to the sheriff of Edgecomb during the 
recess. His honor also held that both the right and the remedy 
survived to the plaintiff. But upon the third ground he he'd 
that there had been a compliance with the condition of the 
obligation, and accordingly overruled the motion for judg: 
ment, whereupon the plaintiff appealed. 


The Attorney-General, for the plaintiff. 
Gaston & Hogg, for the defendants. 


(256) Hatt, Judge—I concur in opinion with the judge 
of the Superior Court that the surrender of the defen- 
dant in the ca. sa. to the sheriff of Pitt was a nullity, because 
the act of assembly (Rev. chap. 1131), on which this proceed- 
ing is founded, directs that the surrender by the surety shall 
be made “in open court of the county to which the ca. sa. 
is returnable, or to the sheriff or other officer, as the case may 
be, of said county.” ‘It is further added that “the surety is 
hereby authorized to exercise all the power which by law 
special bail have over their principal.” It is certainly not to 
be understood by this clause that the surety is at liberty to sur- 
render his principal to the sheriff who made the arrest, as 
special bail, by the act of 1777 (Rex. chap. 115), might do, 
because it would expressly contradict the plain words of the 
clause which preceded it, as before recited. But I understood 
it as giving power to the surety, as the act of 1777 gives to 
special bail, “to arrest the body of the principal and secure 
him until they shall have an opportunity to surrender him in 
open Court of the county to which the ca. sa. is returnable, 
or to the sheriff of said county. 
I also concur in the opinion that the remedy upon the bond 
survived to the representatives of the original plaintiff. 
With respect to the remaining question it is to be observed 
that the condition of the bond directed to be given by the de- 
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fendant is “for his appearance at the next Court, at which 
the execvtion shall be returnable, then and there to stand to 
and abide by such proceedings as may be had by the Court in 
relation to his taking the benefit of this act.” The bond given 
by the defendants in this case is conditional “that he shall thake 
his personal appearance, &e., and then and there claim the 
benefit of the act of assembly for the relief of insolvent 
debtors, passed in 1822, and not depart, from the said Court 
without leave thereof.” 
(257) To claim the benefit of this act when the defendant 
in the ca. sa. appears in Court is to act conformably to 
the mode pointed out by it as regards the rights of both parties. 
The plaintiff is authorized to suggest fraud or concealment of 
property, money, &c., by the defendant, in which case a jury 
must pass between the parties. The Court are authorized to 
continue the issue thus made up at the instance of either party. 
If the issue is tried at a subsequent term it is the duty of the 
defendant to attend the Court. He is liable to be examined 
on oath, and in case the jury shall find the issue against him, 
or he shall refuse to be examined on oath upon the trial, he 
shall be deemed in custody of the sheriff, and be imprisoned, 
&e., until a full disclosure, &c. It was in such a proceeding 
as this that Mooring claimed the benefit of the act, and dur- 
ing the time it was carrying on that he stipulated not to depart 
the Court without leave. I, therefore, think, as he failed to 
attend Court, and was called out, and offered no legal excuse 
for so doing, the bond was forfeited, and judgment should be 
rendered upon it as the act directs. 


Per Curigm.—Let a judgment be entered for the debt, in- 
terest and costs. 


Approves. Arrington v. Bass, 14 N. C., 95; Walking v. 
Baughan, 25 Ire., 86; Williams v. i loyd, 27 N. C., 649. 








JOHN DOE, ex dem. of Thomas B. Smart et al., v. ARTHUR 
SMITH. 


(258) From Mecklenburg. 
The doctrine of estoppel has been beneficially applied to prevent 


tenants from denying the titles of their landlords, during the 
continuance of the lease, and also of the possession gained 
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under it. But the estoppel is dependent upon the estate, and 
the possession consequent upon it, and after the lease has ex- 
pired, and the possession fairly surrendered, the lessee is re- 
mitted to any title he had in the land before the relation of 
landlord and tenant commenced. 


In this action the lessors of the plaintiff claimed title to the 
larids represented in the annexed plot by the lines A, B, C, D, 
FE, and F, under a sheriff's deed, dated June 25, 1795, reciting 
a sale for the taxes. The defendant claimed title to the lands 
represented in the plot by the lines G, H, I, K, L, and M, 
under a deed from the sheriff to one Purser, dated October 26, 
1795, and also reciting a sale for taxes. 


SY) 








On the part of the lessors of the plaintiff it was proved that 
their father, George Smart, died in the year 1810; that Pur- 
ser was then in possession of a field containing about three 

acres, which is laid down in the plat, and represented 
(259) by the lines a, b, ¢, and d; that the executors of Smart 

being about to commence a suit against him, he, on the 
16th of July, 1814, executed the following instrument: 

“On or before the first day of January next I promise to pay 
or cause to be paid unto the executors of George Smart, de- 
ceased, their order or assigns, at the rate of one dollar per acre 
for the rent of a certain piece of land under my enclosure, be- 
longing to the heirs of said deceased, supposed to be about 


three acres.” 
The defendant then offered to prove that after the year 
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1814, and up to the time of the deed of Purser to him, viz., 
the year 1823, the possession of the land included within the 
lines G, H, I, K, L, and M had been abandoned; that the de- 
fendant took possession after receiving his deed, and that Pur- 
ser had been in the actual adverse possession of the land repre- 
sented by the last-mentioned lines for more than seven years 
before the year 1814. But his Honor, Judge Norwoon, be- 
ing of opinion that Purser, and all claiming under him, after 
the year 1814, were estopped to deny the title of the lessors of 
the plaintiff, rejected the evidence. 

Upon this, as the title of the lessors of the plaintiff was. the 
oldest, and seven years’ possession by the defendant under his 
deed from Purser was not pretended, a verdict was returned 
for the plaintiff, and the defendant appealed. 


Gaston, for the plaintiff. 
No counsel appeared for the defendant. 


Rurrry, Judge.—-The Court below held the lease by Purser 
conclusive evidence against the defendant. I think that was 
erronerous, though it was probably evidence to some purpose. 

It is not to be clearly gathered from the bond whether the 
jand leased by Purser in 1814 was within the lines of his own 
deed or not. The words are, “ for the rent of a certain piece 

of land under my enclosure, belonging to the heirs of 
(260) Smart, supposed to be about three acres.” The field, 

as laid down in the plat, included a small portion 
within Purser’s lines, and another small portion without them, 
but within the lines of Smart’s deed. The bond does not 
specify for which of those two pieces the rent was to be paid; 
nor does the other evidence make it more specific; for the case 
states only that the land leased is situate within Smart’s boun- 
daries. But that is the fact with respect to both parts. 

If, in fact, Purser did not lease any part of the land covered 
by his own deed, his lease was not evidence to any purpose in 
this suit. It proved nothing touching the tenure or title to 
his own tract, as it related to one wholly distinct. 

But I suppose it is a fair inference, from the opinion of the 
judge, that the land leased was that part of the field lying 

within Purser’s lines. In that case the lease was evidence. It 
. forms a circumstance in a question of boundary. It also 


[ 226 } 



















N. C.] DECEMBER TERM, 1829. 





Smart v. SMITH. 





proves a fact, from which, in a question of title, a jury may 
infer, as it is supported or rebutted by other circumstances, 
the true nature of the previous possession by Purser of that 
and other parts of the tract. The inference would be very 
strong or very weak, according to those attendant circum- 
stances, and as it might be applied to the particular part leased, 
or other parts of the land. If, for instance, it were proved 
that Purser had at a previous time treated with Smart for the 
occupation of the very same field, the bond would be very 
cogent proof that he always held that field under Smart, al- 
though the precise contract of lease might not be proved. But 
when applied to other parts of the tract, the whole force of it 
would be repelled by proof that Purser was actually living on 
and improving large portions of it independent of Smart. Pur- 
ser might rather surrender three acres than be involved in liti- 
gation. His doing so is no evidence that he held the whole 

as tenant of another. On the contrary, the lease is 
(261) evidence, and strong evidence, if he was actually oc- 

cupying the residue, that he held that residue in his 
own right. For why create a tenancy, expressly for a small 
part, if it was not intended to exclude the rest? In this point 
ef view the contract of 1814 was evidence in this suit. But 
for aught that appears it might be as effectual on the one side 
us the other. 

But it by no means follows that because it is evidence ii is 
conclusive evidence, even as to the three acres; muck less as 
to the whole tract. The doctrine of estoppel has been applied 
very beneficially to the relation of landlord and tenant, 
whether created by indenture or parol. It has been properly 
extended to embrace all cases. It is intended to insure honesty 
and protect the landlord against the faithlessness of the ten- 
ant. The principle is that a possession acquired under a par- 
ticular person shall not be used to defeat the right of that per- 
son. It shall never be turned against him while the term, ac-— 
cording to the express words of its creation, continues; or, 
after its expiration, while the same possession continues; as if 
the tenant holds over, the tenant shall not be permitted to deny 
the right under which he entered by showing a better right in 
another, or even himself. Honesty forbids that he should ob- 
tain possession with that view, or after getting it, thus use it. 
Until, therefore, the tenant yields back the possession he shall. 
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not be heard in asserting that possession, derived under his 
landlord, to be adverse to him. But the utility and fairness 
of the rule go no further. For if good faith forbids the ten- 
ant from perverting a possession gained by another’s periuis- 
sion, into the means of defying the landlord, the latter is 
equally restrained by it from alleging that the true owner of 
the land forfeits it, or passes his title to it, by ignorantly leas- 
ing his own land. Having parted with the possession for a 
certain term, upon a contract that at at end of the term that 
possession should be restored to him, he can ask such restora- 

tion. But he can ask nothing more. He then geis 
(262) back all he parted from. He can properly claim that 

his right shall not be impaired by his tenant. But he 
cannot claim that it shall be enlarged by the previous and in- 
dependent title of the tenant himself. Whenever, therefore, 
the term expires, and the relation of landlord and tenant ceases 
by the surrender or abandonment of the possession, the parties 
are set at large again. ‘They then stand upon their original 
rights—or rather, upon their rights as in fact existing, and 
not as resting in estoppel. The tenant can then sue the land- 
lord upon his own title. The same reason holds for defending 
himself upon that title, if he acquires a new possession, inde- 
pendent of his quandam landlord. It will be readily per- 
ceived that when I speak of the surrender of the possession by 
the tenant I mean a real and not a colorable departure by the 
tenant—not merely going out one day, animo revertendi, and 
coming back the next. 

There is, however, no room for a cavil upon that point here. 
For Purser leased in 1814, and at the end of that year left 
the land, and the possession remained vacant for nine years. It 
is impossible to say that the possession gained or taken under 
Smart had not determined. The estate created by the lease 
expired, and the estoppel growing out of it expired with it. 


Per Curiam.—Let the judgment below be reversed, and 
a new trial granted. 


+ nage _ Williams v. Wilson, 32 N. C., 482; Farmer v. 
Pickens, 83 N. C., 549; Davis v. Davis, dI., Id., 71. 
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THE STATE v. JOHN MANN. 
(263) From Chowan. 


. The master is not liable to an indictment for a battery committed 
upon his slave. 

. One who has a right to the labor of a slave, has also a right to all 
the means of controlling his conduct which the owner has. 

. Hence one who has hired a slave is not liable to an indictment for 
a battery on him, committed during the hiring. 


. But this rule does not interfere with the owner’s right to damages 
for an injury affecting the value of the slave, which is regu- 
lated by the law of bailment. 


The defendant was indicted for an assault and battery upon 
Lydia, the slave of one Elizabeth Jones. 

On the trial it appeared that the defendant had hired the 
slave for a year; that during the term the slave had committed 
some small offence, for which the defendant undertook to 
chastise her; that while in the act of so doing the slave ran off, 
whereupon the defendant called upon her to stop, which being 
refused, he shot at and wounded her. 

His Honor, Judge Dantet, charged the jury that if they be- 
lieved the punishment inflicted by the defendant was cruel and 
unwarrantable, and disproportionate to the offence committed 
by the slave, that in law the defendant was guilty, as he had 
only a special property in the slave. 

A verdict was returned for the State, and the defendant 
appealed. 

No counsel appeared for the defendant. 

The Attorney-General contended that no difference existed 
between this case and that of the State v. Hall, 9 N. C., 582. 
In this case the weapon used was one calculated to produce 
death. He assimilated the relation between a master and a 
slave to those existing between parents and children, masters 

and apprentices, and tutors and scholars, and upon the 
(264) limitations to the right of the superiors in these rela- 
tions, he cited Russell on Crimes, 866. 


Rourrix, Judge.—-A judge cannot but lament when such 
cases as the present are brougt into judgment. It is impos- 
sible that the reasons on which they go can be appreciated, but 
where institutions similar to our own exist and are thoroughly 
understood. The struggle, too, in the judge’s own breast be- 
tween the feelings of the man and the duty of the magistrate 
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is a severe one, presenting strong temptation to put aside such 
questions, if it be possible. It is useless, however, to complain 
of things inherent in our political state. And it is criminal 
in a Court to avoid any responsibility which the laws impose. 
With whatever reluctance, therefore, it is done, the Court is 
compelled to express an opinion upon the extent of the domin- 
ion of the master over the slave in North Carolina. 

The indictment charges a battery on Lydia, a slave of Eliza- 
beth Jones. Upon the face of the indictment, the case is 
the same as the State v. Hall, 9 N. C., 582. No fault is 
found with the rule then adopted; nor would be, if it were now 
open. But it is not open; for the question, as it relates to a 
battery on a slave by a stranger, is considered as settled’ by 
that case. But the evidence makes this a different case. Here 
the slave had been hired by the defendant, and was in his pos- 
session; and the battery was committed during the period. of 
hiring. With the liabilities of the hirer to the general owner 
for an injury permanently impairing the value of the slave no 
rule now laid down is intended to interfere. That is left upon 
the general doctrine of bailment. The inquiry here is,whethsr 
a cruel and unreasonable battery on a slave by the hirer is in- 
dictable. The judge below instructed the jury that it is. He 

seems to have put it on the ground that the defendant 
(265 ) had but a special property. Our laws uniformly treat 

the master or other person having the possession and 
command of the slave as entitled to the same extent of au- 
thority. The object is the same—the services of the slave; 
and the same powers must be confided. In a criminal pro- 
ceeding, and indeed in reference to all other persons but the 
general owner, the hirer and possessor of a slave, in relation to 
both rights and duties, is, for the time being, the owner. This 
opinion would, perhaps, dispose of this particular case; be- 
cause the indictment, which charges a battery upon the slave 
of Elizabeth Jones, is not supported by proof of a battery upon 
defendant’s own slave; since different justifications may be ap- 
plicable to the two cases. But upon the general question 
whether the owner is answerable criminaliter for a battery 
upon his own slave, or other exercise of authority or force not 
forbidden by statute, the Court entertains but little doubt. 
That he is so liable has never yet been decided; nor, as far as 
is known, been hitherto contended. There have been no 
prosecutions of the sort. The established habits and uniform 
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practice of the country in this respect is the best evidence of 
the portion of power deemed by the whole community re- 
quisite to the preservation of the master’s dominion. If we 
thought differently we could not set our notions in array 
against the judgment of evrybody else, and say that this or 
that authority may be safely lopped off. This had indeed been 
assimilated at the bar to the other domestic relations; and ar- 
guments drawn from the well-established principles which 
confer and restrain the authority of the parent over the child, 
the tutor over the pupil, the master over the apprentice, have 
been pressed on us. The Court does not recognize their appli- 
cation. There is no likeness between the cases. ~They are 
in Opposition to each other, and there is an impassable gulf be- 
tween them. The difference is that which exists between free- 

dom and slavery—-and a greater cannot be imagined. 
(266) In the one, the end in view is the happiness of the 

youth, born to equal rights with that governor, on 
whom the duty devolves of training the young to usefulness in 
a station which he is afterwards to assume among freemen. To 
such an end, and with such a subject, moral and intellectual 
instruction seem the natural means; and for the most part they 
are found to suffice. Moderate force is superadded only to 
make the others effectual. If that fail it is better to leave the 
party to his own headstrong passions and the ultimate correc- 
tion of the law than to allow it to be immoderately inflicted by 
a private person. With slavery it is far otherwise. The end 
is the profit of the master, his security and the public safety; 
the subject, one doomed in his own person and his posterity, to 
live without knowledge and without the capacity to make any- 
thing his own, and to toil that another may reap the fruits. 
What moral considerations shall be addressed to such a being 
to convince him what it is impossible but that the most stupid 
must feel and know can never be true—that he is thus to labor 
upon a principle of natural duty, or for the sake of his own 
personal happiness, such services can only be expected from 
one who has no will of his own; who surrenders his will in im- 
plicit obedience to that of another. Such obedience is the con- 
sequence only of uncontrolled authority over the body. There 
is nothing else which can operate to produce the effect. The 
power of the master must be absolute to render the submission 
of the slave perfect. | I most freely confess my sense of the 
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harshness of this proposition; I feel it as deeply as any man 
can; and as a principal of moral right every person in his re- 
tirement must repudiate it. But in the actual condition of 
things it must be so. There is no remedy. This discipline 
belongs to the state of slavery. They cannot be disunited 
without abrogating at once the rights of the master and ab- 
solving the slave from his subjection. It constitutes the curse 
of slavery to both the bond and free portion of our 
(267) population. But it is inherent in the relation of 
master and slave. 

That there may be particular instances of cruelty and de- 
liberate barbarity where, in conscience, the law might properly 
interfere,ismost probable. The difficulty is to determine where 
a Court may properly begin. Merely in the abstract it may well 
be asked, which power of the master accords with right? The 
answer will probably sweep away all of them. But we can- 
not look at the matter in that light. The truth is that we are 
forbidden to enter upon a train of general reasoning on the 
subject. We cannot allow the right of the master to be 
brought into discussion in the courts of justice. The slave, to 
remain a slave, must be made sensible that there is no appeal 
from his master; that his power is in no instance usurped; but 
is conferred by the laws of man at least, if not by the law of 
God. The danger would be great, indeed, if the tribunals of 
justice should be called on to graduate the punishment appro- 
priate to every temper and every dereliction of menial duty. 
No man can anticipate the many and aggravated provocations 
of the master which the slave would be constantly stimulated 
by his own passions or the instigation of others to give; or the 
consequent wrath of the master, prompting him to bloody ven- 
geance upon the turbulent traitor—a vengeance generally prac- 
ticed with impunity by reason of its privacy. The Court, 
therefore, disclaims the power of changing the relation in 
which these parts of our people stand to each other. 

We are happy to see that there is daily less and less occa- 
sion for the interposition of the Courts. The protection sl- 
ready afforded by several statutes, that all-powerful motive, 
the privateinterest of the owner, the benevolences towards each 
other, seated in the hearts of those who have been born and 
bred together, the frowns and deep execrations of the com- 
munity upon the barbarian who is guilty of excessive and 
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brutal cruelty to his unprotected slave, all combined, 
(268) haveproduceda mildness of treatment and attention to 

the comforts of the unfortunate class of slaves, greatly 
mitigating the rigors of servitude and ameliorating the condi- 
tion of the slaves. The same causes are operating and will 
continue to operate with increased action until the disparity in 
numbers between the whites and blacks shall have rendered 
the latter in no degree dangerous to the former, when the 
police now existing may be further relaxed. This result, 
greatly to be desired, may be much more rationally expected 
from the events above alluded to, and now in progress, than 
from any rash expositions of abstract truths by a judiciary 
tainted with a false and fanatical philanthropy, seeking to re- 
dress an acknowledged evil by means still more wicked and ap- 
palling than even that evil. 

I repeat that I would gladly have avoided this ungrateful 
question. But being brought to it the Court is compelled to 
declare that while slavery exists amongst us in its present 
state, or until it shall seem fit to the legislature to interpose 
express enactments to the contrary, it will be the imperative 
duty of the judges to recognize the full dominion of the owner 
over the slave, except where the exercise of it is forbidden by 
statute. And this we do upon the ground that this dominion 
is essential to the value of slaves as property, to the security 
of the master, and the public tranquility, greatly dependent 
upon their subordination; and, in fine, as most effectually se- 
curing the general protection and comfort of the slaves them- 
selves. 


Per Curiam.—Let the judgment below be reversed, and 
judgment entered for the defendant. 








THE STATE v. JOHN MERRILL. 
(269) From Iredell. 


1. Provoking language does not justify a blow, and if an instrument 
calculated to produce death be used, the slayer is guilty of 
murder. 
2. Malice is presumed from the nature of the instrument and from 
the want of a legal provocation, and it is a matter of indiffer 
ence whether the temper of the prisoner be mild or violent. 
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3. But as the State has no right to inquire into the temper of the 
prisoner unless it be put in issue by him, where proof was re- 
ceived of the prisoner’s violent temper, it was held, per Hrenpegr- 
son and HAtt,thatas thisquestionmay have affected the ver- 
dict, a new trial should be granted. 

4. But RuFrFtn, dissentiente, held that as the evidence, although im- 
proper, could not vary the result, it was useless to disturb the 
verdict. 


The prisoner was charged with the murder of one Hoover, 
and on the trial before his Honor, Judge Marrty, it appeared 
that the deceased had hired the prisoner to attend a still; that 
the prisoner had been drinking, and while under the influence 
of liquor was accused by the deceased of having stolen some 
cider; that the prisoner, upon this provocation, had seized a 
weapon calculated to produce death, and with it had given the 
deceased a mortal blow. The counsel for the prisoner intro- 
duced witnesses who deposed that he, the prisoner, was a very 
weak man, but not insane. The prosecuting officer proposed 
to ask if he was not a man of violent temper; this question was 
objected to, but the objection was overruled by his honor, upon 
the ground that it was competent for the State to prove the 
temper of the prisoner after he had offered evidence as to his 
understanding. The witnesses were directed to speak of their 
own knowledge, and not of the general character of the 
prisoner. It was then proved that the prisoner was of a 
violent temper. 

His honor informed the jury that malice aforethought was 

an indispensable ingredient to the crime of murder; 
(270) that it meant a wicked, depraved and diabolical tem- 

per, moving the party either deliberately to kill his fel- 
low, or to kill without a legal provocation. That in cases 
where the prisoner had a right to use force, as in that of a 
parent correcting his child, the exact degree of force necessary 
to attain the object in view was not measured with golden 
scales, but that the like reason did not apply to the present 
case, as the prisoner had no right to use any degree of force. 
That if they believed the prisoner was moved to perpetrate the 
homicide by the provoking language of the deceased he was 
guilty of murder. 

The prisoner was found guilty of murder, and judgment of 
death being awarded, he appealed to this Court. 


Seawell, for the prisoner. 
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The defendant’s counsel insists there should be a new trial-— 
first, because the Court admitted improper evidence; and, 
secondly, because of misdirection to the jury. The evidence 
admitted on the part of the State was to show the specific fact 
that the prisoner was a man of bad disposition. It seems to 
me that no authority can be required in support of the objec- 
tion, if we only inquire into the nature of the fact proven. Man 
in his fallen state would, indeed, be a miserable wretch if he 
was to be condemned on account of his state; he is born with 
evil propensities, “ prone to evil as the sparks fly up;” and if 
he was to be judged according to his disposition not one could 
possibly escape ruin. But we have reason to be thankful that 
such is not his condition in regard to his maker; and I trust 
much less is it so with him in regard to his fellow men, who all 
partake of the same infirmity. The laws of society as well as 
the divine law operate upon the conduct only. It is for not 
keeping the wicked, depraved disposition within due bounds 
for which man is culpable; whether, therefore, he be of a bad 
disposition, in refernce to what other men generally are, or 

whether he be a good man, according to the same stand- 
(271) ard, it is the disposition with which the act is com- 

mitted that constitutes his criminality—in other words, 
it is the motive. But this disposition which characterizes the 
man, though always admissible in his behalf, when, of course, 
it must be subject to be controverted by the State, by opposing 
evidence, can in no instance be shown except by general 
reputation, where both parties stand upon equal grounds. No 
specific proof is admissible in support of the opinion of an in- 
dividual in respect to what is the general reputation, for the 
plain reason that if the fact relied on as the ground of the 
opinion could have been known, it might have been so ex- 
plained as to satisfy the witness, or to satisfy the jury, that a 
wrong conclusion was drawn. In every instance the only ad- 
missible proof is common reputation (1 Term, 574); and this 
kind of counter proof on the part of the prosecution, though 
warranted by principle, is not resorted to in practice (2 Starkie, 
part 4, 366). The evidence offered on the part of the de- 
fendant must be regarded as for the purpose of showing his 
incapacity to offend criminally. The law does not permit as 
substantive evidence of guilt the character of any man, how- 
ever base; whilst on the score of the imperfections of human 
tribunals, to draw correct conclusions from human transac- 
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tions, it indulges the party charged, with such proof to raise 
a want of probability of guilt; and this proves that no man is 
to be convicted, however bad his character be, on slighter 
evidence as to the fact charged than would per se be sufficient 
to convict any other man, however good his character. The 
charge of the judge in this case seems to have intended 
adopt the language of Mr. Justice Foster, in his discourses 
upon homicide, where he gives a definition of the legal rf 
of the term malice; which, in page 256, he denominates “ 
wicked, depraved, malignant spirit.” In page 257, “a heart re- 
gardless of social duty, and fatally bent upon mischief.” In 
page 291, “malitia, the wicked, vindictive disposition ;” 
(272) in the same page again, “ mala mens, the heart bent 
upon mischief.” It is not my intention to offer a sin- 
gle remark in disparagement of the legal attainments of this 
judge as a criminal lawyer; but I must be permitted to say 
that in perusing the whole of his discourses upon the criminal 
law few if any instances occur in which he complains against 
the severity of adjudged cases; though confessedly there were 
many, which have excited the sympathy of others. Whilst, 
on the contrary, we perceive his complaint against Rowley’s 
case, Tooly’s case, decided by Ld. Holt, the introductory dis- 
course of Ld. Holt in Maw gridge’ s case, Tranter’s case, by 
Chief Justice Lee; and he doubts the propriety of the decision 
in Hagget’s case, reported by Kelynge! The objections raised 
by him against all these cases is that they are too highly tem- 
os with merey; and, laboring under the influence of these 
feelings, he has, on the occasions already referred to by the 
pages cited, given his definitions of malice, which though they 
may be sufficiently correct to the strict observer, I fear have 
done much more harm than good, to the profession in general. 
One of his definitions is “a wicked, vindictive disposition ” ; 
now to the common man, say the juror in the box, where the 
judge has permitted evidence of the disposition of the de 
ceased, by which it is made out to be wicked and vindictive, 
and an act of intentional violence is then proved from which 
death results, and the judge in his charge, accommodated to 
this definition in words, says, “that if the act was done from 
a wicked, vindictive disposition, and was likely to kill or do 
great bodily harm (page 291, sec. 3), that the case is murder”; 
that verdicts for murder will be found against the plainest 
principles of law. A charge delivered to a jury in this man- 
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ner, I say, is without instructing what is meant by a disposi- 
tion, and would include the case of a party killing with a dag- 
ger, being first stricken by the deceased, at least the 
273) jury would understand it so; for the Court has ad- 
mitted evidence to prove the disposition of the accused ; 
that upon the evidence turns out to be wicked and vindictive, 
and the act done likely to kill or do great bodily harm; by 
which the case is fully made out according to the definition 
given by the judge. Again, in page 251, one of Mr. Foster's 
definitions is “a heart regardless of social duty and fatally bent 
upon mischief.” Now whatever may have been the opinion 
of this learned man, or whatever might have been his meaning 
of this definition, it may be understood by the plainest rules of 
construction to mean that a deed committed by a bad man is 
to be judged differently than when done by a good man. 
Malice, says the judge, does not in law mean a preconceived 
hatred or ill will towards the party slain, or, to use his own 
words, “is not to be understood in that narrow, restrained sense 
to which the modern use of the word malice is apt to lead one 
--a principle of malevolence to particulars; for by the term 
malice, in this instance, the law meaneth that the fact hath 
been attended with such circumstances as are the ordinary 
A ms of a wicked, depraved, malignant spirit” (page 
256); and proceeding to the page referred to he says, “and I 
believe most if not all the cases which in our books are ranged 
under the head of implied malice will, if carefully adverted to, 
be found to turn upon this single point, that the fact hath been 
attended with such circumstances as carry in them the plain 
indications of a heart regardless of social duty and fatally bent 
upon mischief.” Then, aceording to his words, if the cir- 
cumstances show that the accused possessed a wicked heart, 
that this wicked heart was fatally bent, that is to say, pro- 
pelled by irresistible fate, resulting from propensities given by 
nature, thatit constituted the mala mens—the malice meant by 
the law. For what is the just meaning of the adverb 
“fatally,” in latin fataliter? It is by order of destiny, 
fataliter mori, to die a natural death (Ainsworth’s dic- 
274) tionary, word fataliter). The definition, then, of this 
distinguished judge, if we are to arrive at his meaning 
hy a just construction of his words, would be, from this pas- 
sage, that if the God of nature imparted a heart regardless of 
social duty, and so constituted it as to propel it by its natural 
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construction to commit mischief, which, in other words, is 
fatally bent on mischief, that the person thus organized is to 
be punished for it—-whereas the maxim of law is that crimen, 
non contrahiter, nisi voluntas nocendi intercedat. 

The general reference which, in practice, is made to Foster’s 
Crown L. as the standard in questions of malice, and the com- 
mon error which our judges have fallen into (vide State vy. 
Tacket), I think requires that this Court should give a stand- 
ard less liable to be misunderstood. The necessity of a rule 
incases of implied malice, as Mr. Foster calls it, is of the great- 
est importance. This case is of that description; we are not 
permitted to look into the sufficiency of the proof, therefore 
this Court will direct a new trial if any evidence has been im- 
properly admitted; and for the same reason if any misdirec- 
tion is to be found in the charge of the judge; or if the judge 
did not sufficiently explain to the jury the law on the ques 
tion, so as to prevent any possible mistake by them. Accord- 
ing to the manner in which the question of malice express and 
malice implied has been treated in the books it would seem as 
if in fact they were of a distinct character. The truth is, that 
malice required in murder is only malice aforethought, with 
direct proof, or implied from the manner in which the deed is 
committed; but in every instance there is to be satisfactory 
proof of malice aforethought. The law does not punish more 
severely for killing with a dagger than with a broom-stick; but 
denominates murderevery felonious homicide with malice afore- 
thought; when, upon hot words, the parties immediately go 
into the field and fight with swords, if they fight fairly and 
one kills the other, it is manslaughter only (Foster, 295). But 

if one commences the attack before the other has 
(275) drawn his sword, it is murder (Jbid.). And why is it 

murder? Not that the instrument was likely to kill, 
for that was the case in the manslaughter, not, as I conceive, 
that he sought his blood, for that was apparent also in that 
case; but because the transaction itself showed that the accused 
was endeavoring to avail himself of a pretext in going out to 
fight—that he was not compelled by the provocation then re- 
ceived, or by the excitement then produced, but was urged by 
other considerations than those arising from the moment-~that, 
in fact, he had previously to this quarrel, unkind feelings to- 
wards the deceased, and availed himself of the present oppor- 
tunity of giving them effect. The charge is a felonious kill- 
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ing ex malicia pre cogitata, in plain English, out of ill-will, 
or an unkind motive before the time of killing thought of, in 
respect to the party slain, or to some other person intended to 
be abused or killed, or an intention to commit some other 
felony. But in every instance, whether by express evidence 
or by evidence from the manner in which the deed is done, it 
is to be made out that the act done did not result from a state 
of mind produced by the occasion, when the killing took place, 
but from a motive previously existing. 

I have said that we are not permitted in this case to look into 
the evidence, because this Court can only correct any mistake 
in law. But the evidence in the case on which the verdict 
was found shows clearly the necessity of proper and full in- 
struction by the Court. It can hardly be supposed that in the 
case of two men upon perfect good terms, never having had a 
dispute, or any previous misunderstanding whatever, who were 
drinking together, and upon words of reproach, naturally 
enough accounted for from the flow of their spirits, one seizes 
a paddle which liappened to be near and by a stroke kills the 
other, that the party killing was induced to do the act by any 
other motive than that produced by the occasion; and if that 

be admitted it puts the question of murder out of dis- 
(276) pute—for I lay down the rule to be, without its having 

an exception, that whenever the act is produced by 
provocation then given, no matter with what instrument life 
is taken, whether with a dagger or with a “ little cudgel,” the 
law is the same---the case is but manslaughter; for in every case 
the inquiry is, was the party provoked? Did the act result 
from the moment when it was done? I have said, no doubt, 
much more in the ease than particularly applied to the point 
to be decided. I have been led to do so from the conviction 
I entertain of the impropriety of the verdict in this case, be- 
lieving, as I most conscientiously do, that it amounted in law 
only to manslaughter. I have been led to make many of these 
remarks from the further conviction of the necessity which ex- 
ists for this Court to lay down the rule of law. I have, onder 
the influence of these feelings, ventured to make this appeal, 
not with the view of serving this unfortunate defendant, who 
is to me an utter stranger, and from whom I have received 
nothing that could interest me in his behalf, but to this Court 
as the Supreme Court of the State, whose correcting power I 
consider as closely interwoven with the happiness and prosper- 
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ity of the State, and as the last citadel to which liberty and life 
can flee for protection and security. If my humble efforts 
shall be the means of bringing this Court to act, and by its de- 
cision to correct an error by which hundreds of my fellow- 
citizens have heretofore illegally suffered, I shall cherish these 
efforts as the most pleasing recollections of my life, not that 
I have prevailed by a judgment favorable to my client, but be- 
cause life and liberty in their last retreat have in this Court 
been protected by the benign influence of the law. 
I submit the case. 


The case was argued by the Attorney-General for the State, 
but the reporter has no note of his argument. 


(277) Hat, Judge.-—It cannot well be denied that the cir- 

cumstances attending the homicide set forth in this 
record, legally speaking, constitute a case of murder; and if 
so, it is contended with much strength of argument that the 
testimony offered in relation to the prisoner’s violent temper 
ought not to influence the decision of the case, because if it 
had been proved that he possessed a mild and peaceable dispo- 


sition it would still be a case of murder. I am not disposed 
to controvert this proposition. But in the consideration of 
this case it must be kept in view that by the Constitution of 
the State it is declared that no freeman shall be convicted of 
any crime but by the unanimous verdict of a jury of good and 
lawful men, delivered in open Court. 

Now if it could be reduced to a moral certainty that juries 
could and would at all times, in the discharge of their duties, 
strictly adhere to the law which defines murder the reasoning 
would be unanswerable. But, from the nature of things, this 
is not to be expected. It is the nature of man to lean in 
favor of an unfortunate criminal when he is surrounded with 
a good character. Our feelings are too often indulged at the 
expense of the understanding, whether friendship or hatred be 
the food they feed upon. It is, therefore, of much impor- 
tance that the rules of evidence should be strictly adhered to— 
one of which is that evidence of the prisoner’s general char- 
acter shall not, against his consent, and at the instance of the 
prosecutor, be given in evidence against him unless the nature 
of the charge renders it necessary. This, however, is not that 
case. 

I am pretty well persuaded that it was not the object of the 
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judge to impugn this rule. The question, which I think a de- 
parture from it, was put-upon the heels of one which was asked 
by the prisoner’s counsel, which was intended to establish the 
fact that the prisoner, on account of weakness of mind, was not 

altogether an accountable being. The question asked 
(278) respecting the violence of his temper related more to 

the qualities of the heart and the nature of disposi- 
tion. I am of opinion that the prisoner’s counsel, by asking 
that question, did not put the defendant’s character in issue. 
The question that followed did so, to a certain extent. It 
brought forth the answer that he was a man of violent tem- 
per. This might have had an effect with the jury unfavor- 
able to the prisoner. It may seem to be a small circumstance 
for which to grant a new trial, but it possibly may be one on 
which the prisoner’s life depends. The rules of evidence in 
favor of life cannot be too closely adhered to. I am of opin- 
ion that a new trial should be awarded. 


Henperson, Chief Justice, concurred. 


Rorriy, Judge, dissentiente.—-I have endeavored to over- 
come my own impressions in this case, and accede to the ma- 
jority of the Court; but I have been unable. 

I will take for granted that the evidence of temper ought 
not to have been received, and yet I think the judgment of 
the Superior Court right. If evidence, incompetent merely 
by reason of its irrelevancy, be received I do not see that the 
verdict ought to be nullified. If improper evidence is seen by 
the Court to have had its effect, or is such that it could by 
possibility have prejudiced the party against whom it is given, 
a Court of Errors is bound to grant a new trial; because it can- 
not be known upon what the jury proceeded. But here the 
evidence must have been altogether inoperative. If it had 
improperly proved a fact necessary to the prisoner’s conviction, 
or went to sustain the credit of a witness for the State, or to 
impair the credit of a witness for the prisoner, or the like, then 
the verdict ought not to stand. But the record states a case in 
whichitisapparentthatit could not in reason have had any such 
effect. It wenttothe prisoner’s character and temper. If with a 
good character or good temper he would have been better off, then 
character or good temper he would have been better off, then 
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I would agree that he ought to have a new trial. But 
(279) here the jury had nothing to do with the character or 

temper, or the actual disposition with which the act 
was done. The law determined that from the circumstances, 
if the jury found those circumstances to exist. It is a case of 
malice implied by the law. If the best disposed and most 
pacific man on earth, without provocation, and words are not 
provocation, assaults another with an instrument likely to pro- 
duce death, and death ensues, he is guilty of murder. The 
law infers the malice from the fact. It must be so—else there 
is no rule; and all is left to the discretion of the jury. The 
law infers it, because every man of well regulated mind is 
obliged to say that in every such case the slayer is a man of 
dark, malignant heart, of ungovernable passions, regardless 
of social duty, and bent on spilling human blood. In 
a case of express malice, or of provocation, the question is for 
the jury. They are to determine whether the accused acted 
on the provocation on the sudden or had the particular ill-will. 
But where there has been no provocation, or none shown, the 
only question for the jury is the credit of the witnesses—-the 
perpetration of the fact. It is not put to them whether the ae- 
cused did the act by deliberation and with calm intent, or in a 
sudden gust of passion. For whether it be the one or the 
other, in such a case it is murder. For passion is no excuse, 
unless by reason of ordinary human frailty it was justly ex- 
cited. Where there has been a killing without a legal provo- 
cation, and by means of an instrument fitted for that end, 
whether the passions were roused or not is immaterial. They 
ought not to have been. There was nothing which ought to 
have provoked a sudden transport of anger and dethroned 
reason. If the anger did in fact exist, and was of a sudden, 
vet without reasonable cause, and under the impulse of it the 
party killed another, his guilt is not mitigated. Such a 
rage, though ever so sudden, if to be appeased only by taking 

life, is a brutal ferocity, and the very state of his pas- 
(280) sions aggravates his guilt. He is too dangerous to 

live. The safety of his fellow-men requires that he 
should be cut off from among them. Hence the jury could 
not have been misled in the case before us. The judge was 
bound to tell them that the prisoner was guilty of murder, if 
they believed the witnesses. I am not questioning the right 
of the jury to pass on the law of the case—that is, their power. 
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But the Court has a right, and was bound to instruct them on 
it; and they might follow or not, as they pleased. They have 
done so here, and I am not for disturbing their verdict. For 
although they may decide the law, if they choose, that is not 
to prevent the Court from expounding the law to them. And 
they were not misled as to the law in this case by the admis- 
sion of the evidence. For in law the guilt of the prisoner 
stands precisely the same, were that evidence struck out of the 
ease, or if his good temper had been proved by a thousand un- 
contradicted witnesses. Indeed, my brethren, I am happy to 
say, find no fault with the charge of the judge; so that the 
rules of the law respecting homicide are not intended to be 
altered. We differ only as to the consequence of the admis- 
sion of the evidence. A Court is not bound to hear irrelevant 
testimony, but if by a slip it gets in, and cannot by possibility 
have, in reason or in law, an influence on the trial, I think 
it ought not to affect the judgment. And I must say that it 
cannot have influenced the trial, where in law, the offence is 
the same, with or without the evidence. It cannot then have 


done harm. 


Per Curiam.—Let the judgment of the Court below be re- 
versed, and a new trial awarded. 


Approved. St.v. McNeill, 92 N.C., 812. 








THE STATE v. SIMON PEMBERTON and JOHN A. SMITH. 
(281) From Anson. 


It is not an offence either at common law or by statute to gamble 
with a slave. 


The defendants were indicted as follows: “ The jurors, &c., 
present that 8. P. and J. A. S., late of, &e., on, &e., at, &e., 
unlawfully did play at cards with certain slaves, to wit, with, 
&e., to the evil example of all others in like case offending, and 
against, &e.” 

After a verdict for the State his Honor, Judge Stranes, ar- 
rested the judgment, being of opinion that the fact charged as 
an offence was one which never could have existed in England, 
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and, therefore, could not be deemed an offence at common law, 
as no law could be supposed to exist against that which could 
not be done. And as there was no statute prohibiting it, or if 
there was, as the indictment did not conclude contra formam, 
it could not be taken as an offence against the statute law. 


From this judgment Mr. Solicitor Troy appealed. 
The Attorney-General , for the State. 


No counsel appeared for the defendant. 


Per Curiam.—For the reasons given by the judge below the 
judgment must be affirmed. 








MEMORANDA. 


At the last session of the General Assembly, Tuomas Rer- 
Fin, Esq., of Raleigh, was elected a Judge of this Court to sup- 


ply the vacancy occasioned by the death of Joun Lovuts Tay- 
tor, Esq., late Chief Justice. 


At the same session Wirt1am J. Atexanper, Esq., of Char- 
lotte, was elected Solicitor of the Sixth Cireuit, vice Joszern 
Wiutson, Esq., who died during the recess. 
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